RuLE 6l

‘{},’\ MOTION FOR A DIRECTED VERDICT AND FOR JUDGMENT
NOTWITHSTANDING THE VERDICT

A, Motion for directed verdict; when made; effect. Any party may nove

for a directed verdict at the close of the evidence offered by an opponent or

at the close of all the evidence. A party who mowes for a directed wverdict at
the close of the evidence offered by an opponent may offer evidence in the

event that the motion is not granted, without having reserved the right so to

do and to the same extent as if the mption had not been made. A motion for a
directed verdict which is not granted is not a waiver of trial by jury even
though all parties to the action have moved for directed verdicts. A motion for
a directed verdict shall state the specific grounds therefor. The order of the
court .granting a motion for a directed verdict is effective without any assent of
the Jjury.

B. Judgment notwithstanding the verdict.

B.(l) Grounds. When a motion for a directed verdict which should have been
granted has been refused and averdict is rendered against the applicant, the
court may, on motion, render a judgment. notwithstanding the verdict, or set
aside any judgment which may have been entered and render another judgment,
as the case may require.

B.(2) Reserving rulihg on directed verdict motion. In any case where,

in the opinion of the court, a motion for a directed verdict ought to be
granted, it may nevertheless, at the request of the adverse party, submit the
case to the jury with leay [to the moving party to move for judgment in his
favor if the verdict is iot?fémise than as would have been directed.

B.(3) Altemative motion for new trial. A motion in the alternative

for a new trial may be joined with a motion for judgment notwithstanding the
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verdict, and unless so joined shall, in the event that a notibn for judgment
notwithstanding the verdict is filed, be deemed waived. When both motions
are filed, the motion for judgment notwithstandingthe verdict shall have
precedénce over the motion for a new trial, and if gfant_ed the court shall,
nevertheless, rule on the motion for a new trial and assign such reasons
therefor as would apply had the motion for judgment notwithstanding the
verdict been denied, and shall make and file an order in accordance with
said ruling, | |

B.(4) Time for motion and ruling. A motion for judgrent notwith-

standing the verdict shall be filed within ten (10) days after the filing
~of the judgment sought to be set aside, or such further time as the coﬁrt
may allow. The rotion shall be heard and determined by the court within
55 days of the time of the entry of the judgment, and mot thereafter, and
if not so iheard and determined within said time, the motion shall conclusively
be deemeddenied. ,

B.(5) Duties of the clerk. The clerk shall, on the date an order

made pursuant to this section is entered or on the date a motion is deemed
denied pursuant to subsection (4) of this section, whichever is earlier,k
mail a copy of the order and notice of the date of entry of the order or
denial of the motion to each party who is not in default for failure to

appear. The clerk also shall make a mote in the docket of the mailing,

(f\ B.(6) Motion for new trial after judgment notwithstanding the verdict.
The party whose verdict has been set aside on motion for judgment notwith-
standing the verdict mayserve a motion for a new trial pursuant to Rule 63 not

- later than 10 days after entry of the judgment notwithstanding the verdict.

g iRy i . 1s the mpaefied fo a
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COMMENT :

Section KX 61 A is based upon Federal Rule 50(a). These rules
eliminate the device of nonsuit completely. The propermotion to
¥ test sufficiency of the evidence hrKRXIRXKHBEXRIBEEXBEXKRBEXEXAIRKIKERX
in a jury case, BXEXK at the close of the plaintiffs case or any other
time before submission to the jury,is for directed verdict. The major
change from the nonsuit practice is that a directed verdict at the
close of the plaintiffs case would be a dismissal with prejudice whereas AJKOV%%
the nonsuit was not. For a dismissal in a non jury case under rule gh,@
54 the judge may diredt that dismissal be without prejudice. (If a
judge feels that EXENXXKENEKXHXAEX a plaintiff should be given
a chance to refile when the evidence presented by the plaintiff was
insufficient, the trial judge can grant the plaintiff leave to
take a dismissal without prejudice under rule 54 A instead of
directing a verdict.

Section B is based upon ORS 18.140. The reference to failure to
state a cause of action in a pleading as aground for judgement NOV was
eliminated as unnecessary and inconsistant with the pleading rules.
Subsection B (6) zmmesxfxmmxkhex is based upon Federal rule50(c) (2)
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RULE 61

MOTION FOR A DIRECTED VERDICT AND FOR JUDGMENT
NOTWITHSTANDING THE VERDICT

A. Motion for directed verdict; when made; effect, Any party

may move for a directed verdict at the close of the evidence offered
by an.opponent or at the close of all the /eyidence. A party who
moves for a directed verdict at the clsée/o/f the evidence offered by
an opponent may offer evidence in the e é;mt that the motion is nof
granted, without having reserved the right so to do and to the same
extent as if the motion had not been made. A motion for a directed
verdict which is not granted is mot a waiver of trial by jury even
though all parties to the action have moved for directéd verdicts. A
motion for a directed verdict shall state the specific grounds therefor.
The order of the court granting a motion for a directed verdict is
effective without any assent of the jury.

B. Judgment notwithstanding the werdict.

B.(l) Grounds. When a motion for a directed verdict which
should have been granted has been refused and a verdict is rendered
against the applicant, the court may, on rrotion; render a judgment
notwithstanding the verdict, or set aside any judgment which may have

been entered and render another judgment, as the case may require.

" B.(2) Reserving ruling on dir:cted verdict motion. In any-
case where, in the opinion of the court, a m:tion for a directed
verdict ought to be granted, it may nevertheless, at the request of
thé adverse party, submit the case to the jury with leave to the
moving party to move for judgment in his favor if the verdict is
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otherwise than as would have been directed.

B.(3) Alternative notion for new trial. A motion in the

alternative for a new trial may be joined with a motion for judgment
notwithstanding the verdict, and unless so joined shall, in the event
that a motion for judgment notwithstanding the verdict is filed, be
deemed waived. When both motions are filed, the motion for judgment
notwithstanding the verdict shall have precedence over the motion for
a new trial, and if granted the court shall, nevertheless, rule on
the motion for a new trial and assign such reasons therefor as would
apply had the motion for judgment notwithstanding the verdict been
‘denied, and shall make and file an order in accordance with said
ruling.

B.(4) Time for motion and ruling. A motion for judgment |

- motwithstanding the verdict shall be filed within ten (10) days after
the filing of the judgment sought to be set aside, or such further
time as the court may allow. The motion shall be heard and determined
by the court within 55 days of the time of the entry of the judgment, and
not thereafter, and if not so heard and determined within said time, the
motion shall conclusively be deemed denied.

B.(5) Duties of the clerk. The clerk shall, on the date an

order made pursuant to this section is entered or on the date a motion
is deemed denied pursuant to subsection (4) of this section, which-
ever is earlier, mail a copy of the order and motice of the date of
entry of the order or denial of the motion to each party who is not
in default for failure to appear. The clerk also shall meke a note

in the docket of the mailing.
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B.(6) Motion for new trial after judgment notwithstanding the

verdict.  The party whose verdict has been set aside on motion for
Jjudgrment mtwithstandin‘g. the verdict may seve a motion for a new
trial pursuant to Rule not later than 10 days after entry of the

judgment notwithstanding the verdict.

e

ORS sections superseded: %.230, 18.240, 18.250, 18.140J

COMMENT

Section 61 A. is based upon Federal Rule 50(a). These rules
eliminate the device of nonsuit conpletely. The proper motion to
test sufficiency of the evidence in a jury case, at the close of the
plaintiff's case, or any other time before submission to the jury,
is for directed verdict. The major change from the nonsuit practice Juwt ]
is that a directed verdict at the close of the plaintiff's case a

would be a dismissal with prejudice, whereas the nonsuit was .
For a dismissal in a non-jury case under Rule 54, the judge may direct
that dismissal be without prejudice. In ed case, if a judge

feels that a plaintiff should be given a chance to refile when the

evidence presented by the plaintiff was insufficient, the trial judge

can grant the plaintiff leave to take a dismissal without prejudice . 4
under Rule 54 A, instead of directing a verdict. gis 1¢-340 LS -‘v(“‘j;, ')

Sectidlf. is based upon ORS 18.140. The reference to failure
to state a cause of action in a pleading as a ground for judgment NOV
was eliminated as umecessry and inconsistent with the pleading rules.
Subsection B.(6) is based upon Federal Rule 50{(c) (2).
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RULE, 61
VERDICTS, GuERAL AND SPECIAL

o~ A. General wverdict. A general verdict is that by which

in favor of the plaintiff or defendant.
B. Special werdict. The court may require a jury to

(Al return only a special verdict in the form of a special written
finding won each issue of fact. In that event the court may
swbmit to the jury written questions susceptible of categorical
or other brief answer or may submit written forms of the several
special findings which might properly be made under the pleadings
and evidence; or it may use such other method of submitting the
issues and requiring the written findings thereon as it deems
most appropriate. The court shall give to the jury such explana-
tion and instruction concerning the matter thus submitted as may
be necessary to enable the jury to make its findings upon each
issue. If in so doing the court omits any issue of fact raised
by the pleadings or by the evidence, each party waives the right
to a trial by jury of the issue so omitted unless before the
jury retires such party demands its submission to the jury. As
to an issue omitted without such demand the court may meke a
finding; or, if it fails to do so, it shall be deemed to hawve

made a finding in accord with the judgment on the special wverdict.

C. General werdict accompanied by answer to interrogatories.

The court may submit to the jury, together with appropriate forms
for a general werdict, written interrogatories upon one or mpre
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issues of fact the decision of which is necessary to a wverdict.
The court shall give such explanation or instruction as may be
necessary to enable the jury both to meke answers to the inter-
rogatories and to render a general werdict, and the court shall
direct the jury both to make written answers and to render a
general verdict. When the general verdict and the answers are
harmonious, the appropriate judgment upon the verdict and the
answers snall be entered. When the answers are consistent with
each other but cne or more is inconsistent with the general
verdict, judgment may be entered in accordance with the answers,
motwithstanding the general wverdict, or the court may return the
jury for further consideration of its answers and verdict or may
order a new trial. When the answers are inconsistent with each
other and cne or more is likewise inconsistent with the general
verdict, judgment shall not be entered, but the court shall
return the jury for further consideration of its vanswers and
verdict or shall order a new trial. g‘rfi/f(’

D. @ for specific personal property) In an action

SRR L 7

entit]éd to a retum thereof, and may at same time assess
damages, if any are claimed in the complaint or answer,
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RULE 62, .
VERDICTS, GENERAL AND SPECIAL

A. General werdict. A general verdict is’ that by which the jury

pronounces generally upon all or any of theissues either in favor of the

plaintiff or defendant.

B. Special werdict., The court may require a jury to reﬁmi only a
special verdict in the form of a special written finding upon each issue of
fact. In that event the court may submit to the jury written questions-sus-
ceptible of categorical or other brief answer or may submit writren forms of
the several special findings which might properly be made under the pleadings
and evidence; or it may use such other method of submitting the issues and
requiring the written findings thereon as it deems nost appropriate. The
court shall give to the jury such explanation and instruction concerning the
matter thus submitted as may be necessary to enable the jury to make its
findings upon each issue. If in so doing the court omits any issue of fact
raised by the pleadings or by the evidence, each party waives his rights to a
trial by jury of the issue so omitted unless befbre the jury retires he
demands its submission to the jury. As to an issue omitted without such
demand the court may make a finding; or, if it fails to do so, it shall be
deemed to nave made a finding in accord with the judgment on the special
verdict., |

C. General verdict accompanied by answer to interrogatories. The

court may submit to the jury, together with appropriate forrrs}or a general
{ .

verdict, written interrogatories upon one or more issues of /fact the decision

of which is necessary to a verdict. The court shall give such explanation

or instruction as may be necessary to enable the jury both to mmke answers
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to the interrogatories and to render a general verdict, and the court shall
direct the jury both to make written answers and to render a general wverdict.
When the general verdict and the answers are harmonious, the appropriate
judgment upon the verdict and the answers shall be entered, When the
answers are consistent with each other but one or more is inconsistent with
the general werdict, judgment may be entered in accordance with the answers,
wtwithstanding the general verdict, or the court may return the jury for
further consideration of its answers and {rerdict or may order a new trial,
When the answers are inconsistentwith each other and one or more is likewise
inconsistent with the general wverdict, judgment shall not be entered, but
the court shall return the jury for further consideration of its answers and
verdict or shall order a new trial.

D. Action for specific personal property. In an action for the

recovery of specific personal property, if the property has mot been delivered
to the plaintiff or the defendant by his answer claims a return thereof,

the jury shall assess the value of the property, if their verdiét is. in favor
of the plaintiff, or if they find in favor of the defendant, and that he is
entitled to a return thereof, and may at the same time assess the damages, if
any are claimed in the complaint or answer, which, the prevailing party has
sustained by reason of the detention or taking and withholding of such
property.

\ ‘4 ﬂ/ E. Assessment of amount of recovery. When a verdict is found for the

plaintiff in an action for recovery of money, or for the defendant when a
counterclaim for the ampunt of the plaintiff's claim as established, the jury
shall also assess the amount of recovery; they may also, mdevr the direction
of the couft assess the amount of the recovery when the court gives judgment

for the plaintiff on the answer.

ast-sentence of

sectionE.—(ORS_17-425) e
S ) e
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COMMENT :

Thed :
Sections B and C are based upon Federal Rule 49 (a)and (b). Section
C is based upon ORS 17.410 and Section D is based upon ORS8 17.425.




RULE 62
VERDICTS, GENERAL AND SPECIAL
A. General verdict. A general verdict is that by which the

jury pronounces generally upon all or any of the issues either in
favor of the plaintiff or defendant.

B. Special werdict. The court may require a jury to return

only a special verdict in the form of a special written finding upon
each issue of fact. In that event the court may submit to the jury
written questions susceptible of categprical or other brief answer or
- may submit written forms of the severai special findings which might
properly be made under the pleadings and evidence; or it may use such
other method of submitting the issues and requiring the written
findings thereon as it deems most appropriate. The court shall give
to the jury such explanation and instruction conceming the matter
thus submitted as may be necessary to enable the jury to make its
findings won each issue. If in so doing the court omits any issue
of fact raised by the pleadings or by the evidence, each party waives
his rights to a trial by jury of the issue so omitted unless before
the jury retires he demands its submission to the jury. As to an
issue omitted without such demand the court may meke a finding; or,
if it fails to d so, it shall be deemed to have made a finding in
accord with the judgment on the spécial verdict.

C. General wverdict accompanied by answer to interrogatories.

The court may submit to the jury, together with appropriate forms for

a,géneral verdict, written interrogatories upon one or more issues of
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fact the decision of which is necessary to a verdict. The court
shall give such explanation or instruction as may be necessary to
engble the jury both to make answers to the interrogatories and to
render a general verdict, and the court shall direct the jury both to
make written answers and to render a general verdict. When the
general verdict and the answers are harmonious, the appropriate
judgrent: uwpon the verdict and the answers éhall be entered. When
the answers are consistent with each other but one or more is in-
consistent with the general verdict, judgment may be entered in
accordance with the answers, notwithstanding the general verdict, or
the court may return tne jury for further consideration of its
answers and verdict or may order a new trial. When the answers are
inconsistent with each other and one or more 1s likewise inconsistent
with the general verdict, judgment shall not be entered, but the
court s‘hall return the jury for further consideration of its answers
and verdict or shall order a new trial. "

D. Action for specific personal property. In an action for

the recovery of specific personal property, if the property has not
been delivered to the plaintiff, or the defendant by his answer
claims a return thereof, the jury shall assess the value of the proper
ty, if their verdict is in favor of the plaintiff, or if they find in
favor of the defendant, and that he is entitled to a return thereof,
and may at the same time assess the damages, if any are claimed in

the complaint or answer, which the prevailing party has sustained by
reason 'of ‘the detention or taking and withholding of such property.
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E. Assessment of amount of recovery. When a Verdict.is found
for the plaintiff in an action for recovery of money, or for the
defendant when a counterclaim for the amount of the plaintiff's claim
as established, the jury shall also assess the amount of recovery;
t?%éggy also, wmnder the direction of the court assess the amount of
the recovery when the court gives judgment for the plaintiff on the
answer,

BACKGROUND INOTE z
ORS sections superseded: l7.48fj 17.410, 17.415, 17.420,

17.425,
COMMENT

Sections B. and C. are based upon Federal Rule 49 (a) and (b).
Section . is based upon ORS 17.410 and Sectio?k,L\is based upon
ORS 17.425. E _

168



wiich the prevailing party has sustained by reason of the detention
or taking and withholding of such property.

E. Assessment of amount of recovery. When a verdict

is found for the plaintiff in an action for recovery of money,

or for the defendant when a counterclaim for the recovery of

mney is established beyond the amount of the plaintiff's [ty i
claim as established, the jury shall also assess the amount of 2o
recovery; they may also, uwder the direction of the court,
assess the amount of the recovery when the court gives judgment
for the plaintiff on the answer.
BACKGROWND INOTE

ORS sections superseded: 17.405, 17.410, 17.415, 17.420,
17.425.
COMMENT

Sections 61 B, and 61 C. are based upon Federal Rule 49 (a)
and (b). Section 61 D. is based won ORS 17.410, and Section 61 E.
is based upon ORS 17.425,

RILE 62
FINDINGS OF FACT Pl 3
po

A. Uecessity. Whenever any party appearing in a civil N

action or proceeding tried by the court so demands prior CWWWW

to the commencement of the trial, the court shail make special
findings of fact, and shall state separately its conclusions of law
thereon. In the absence of such a demand for special findings, the
court may make either general or special findings. If an opinion or
memorandum of decision is filed, it will be sufficient if the

findings of fact or conclusions of law appear therein.
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B. Proposed findings; cbjections. Within 10 days after

the court has made its decision, any special findings requested
by any party, or proposed by the court, shall be served upon all
parties who have appeared in the case and shall be filed with
the clerk; and any party may, within 10 days after such service
object to such proposed findings or any part thereof, and request
other, different or additional special findings, whether or not
such party has previously requested special findings. Any su.ch
ocbjections or requests for other, different or additional special
findings shall be heard and determined by the court within 30
days after the date of the filing thereof; and, if not so heard
and determined, any such objections and requests for such other,
different or additional special findings shall conclusively be
deemed denied.

C. Entry of judgment. Upon (1) the determination of any

objections to proposed special findings and of any requests for
other different or additional special findings, or (2) the expira-
tion of the time for filing such objections and requests if none
is filed, or (3) the expiration of the time at which such objec-
tions or requests are deemed denied, dme court shall enter the
appropriate order or judgment. Any such judgment or order filed
prior to the expiration of the periods above set forth shall be

deemed not entered wntil the expiration of said periods.

D. Extending or lessening time. Prior to the expiration
of the times provided in subsections B, and C. of this rule, the
time for serving and filing special findings, or for objecting

-166-
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RULE 6%

FINDINGS OF FACT

A, WNecessity. Whenever any party appearing in a civil proceeding
tried by the court so demands prior to the commencement of the trial, the
court shall make special findings of fact, and shall state separately its
conclusions of law thereon., In the absence of such a demand for special
findings, the court may make (f.ither general or. special findings. If an
oﬁipion . or memorandum of decision is filed, it will be sufficient if the
findings of fact or conclusiuons of law appear therein.

B. Proposed findings; objections. Within 1Q days after the court

has made its decision, any special findings requested by any party, or
proposed by the court, shall be served upon all other parties who have
appeared in the case and shall be filed with the clerk; and any such other

- party may, within 10 days after such service object to such proposed findings

or any part thereof, and request: other, different or additional special
findings, whether or not such party has previously requested special findings.
Any such objections or requésts for other,. different. or additional special
findings shall be heard and determined by the court within 30 days after the
date of the filing thereof; and, if not so heard and determined, any such
objections and requests for such other, different or additional special
findings shall conclusively be deemed denied.

C. Entry of judement. Upon (1) the determination of any objections

to proposed special findings and of any requests ;‘fox{gter different or
additional special findings, or (2) the expiration of the time for filing
such objections and requests if none is filed, or (3) the expiration of the
time at which such objections or fequests are deemed denied, the court shall

enter the appropriate order or judgment. Any such judgment or order filed
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prior to the expiration of the periods above set forth shall be deemed not
entered until the expiration of said periods.

D. Extending or lessening time. Prior to the expiration of the

times provided in subsections (3) and (4) of this section, the time for
serving and filing special findings, or for objecting to and requesting b
other, different or additional special findings may be extended or

lessened by the trial court upon the stipulation of the parties or for

good cause shown; but in no event shall the time be extended more than 30 -~

vexf Por Fumduas oF Foet on objechasS & oy,
days. g ﬂ&?’wau\n;b e Mot neeesseny Fon pontossy OF 1 A

. Effect of findings of fact. In an action tried without a jury,

except as provided in ORS 19.125, the findings of the court upon the facts
shall have the same force and effect, and be equally conclusive, as the

verdict of a jury.

COMMENZ:/ This is Committee Rule H. The second sentence was added to
sect¥on/A. It comes—from Federal Rule 52 (a). Section (6) of the.-—
copfiityee's draft rulgs was eliminated beyause it appeays to be a

fle gf appeklate progedure. o-Commityee's seetion A7) was
feplaced by the modiffied form ot ORS 17/441 previougly subfitted
‘to the Cduncil as pgrt of the law-equity—révisiong, ~ORS 17.435,

ith s the language used by the committee, appears in Ruleg”63.
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Comment :
Sections KXXKXXHEKX 63 A through E are based upon ORS 17.431. The

last sentence was added to section 63 A. Section F is based upon
ORS 17.441, changed to refer to trial by the court rather than suit

in equity.




RILE. 63
FINDINGS CF FACT

A. DNecessity. Whenever any party appearing in a civil pro-
ceeding tried by the court so demands prior to the commencement of
the trial, the court shall make special findings of fact, and shall
stéte separately its conclusions of law thereon. In the absence of
such a demand for special findings, the court may meke either general
or special findings. If an opinion or memorandum of decision is
filed, it will be sufficient if the findings of fact or con@
of law appear therein.

B. Proposed findings; objections. Within lO days after the

court has made its decision, any special findings requested by any
party, or proposed by the court, shall be served upon all other
parties who have appeared in the case and shall be filed with the
clerk; and any such other party may, within 10 days after such service
object to such proposed findings or any part thereof, and request
other, different or additional special findings, whether or not such
party has previously requested special findings. Any such objections
or requests for other, different or additional special findings
shall be heard and determined by the court within 30 days after the
date of the filing thereof; and, if not so heard and determined, any
such objections and requests for such other, different or additional
special findings shall conclusively be deemed denied.

C. Entry of judgment. Upon (1) the determination of any

objections to proposed special findings and of any requests for
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other different or additional special findings, or (2) the expiration

 of the time for filing such cbjections and requests if none is filed,

or (3) the expiration of the time at which such cbjections or re-
quests are deemed denied, tfné court shall enter the appropriate order
or judgment. Any such judgment or order filed prior to the expira-
tion of the periods above set forth shall be deemed not entered until
the expiration of said periods.

D, Extending or lessening time. Prior to the expiration of

é C Aol
the times provided in sg¥sections and (%) of this see&don,

time for serving and filing special findings, or for objecting to and
requesting other, different or additional special findings, may be
extended or lessened by the trial ocourt upon the stipulation of the
parties or for gpod cause shown; but in no event shall the time be
extended more than 30 days.

E. Requesi:s for findings of fact or objections to findings
ae not necessary for purposes of appellate review.

F. Effect of findings of fact. In an action tried without

a jury, except as provided in ORS 19.125, the findings of the court

////.—-*\—

upon e fysﬁall have the same force and effect, and be equally
conclﬁswé, as the werdict of a jury.

BCKGROUND NOTE

ORS sections superseded: 17.431, 17.441.

COMMENT Lo

Sections 63 A. through E. are based upoyf ORS 17.431. The last
sentence was added to section 63 A. Section/F. is based upon ORS
17.441, changed to refer to trial by the court rather than suit in

equity.

170



\_

o and requesting other, different or additional special findings,
may be extended or lessened by the trial court upon the stii)ulation
of the parties or for good cause shown; but in no event shall
the time be extended more than 30 days.

E. Necessity. Requests for findings of fact or objections

to findings are not necessary for purposes of appellate review,

F. Effect of findings of fact. In an action or proceeding

£
tried without a jury, except as provided in ORS 19.125, the (zzw\xf

fmdmgs »oj/:f the—courb-perr—tie fact@ shall have the same force
ad effect, and be equally conclusive, as the werdict of a jury.

BCKGROUND NOTE

ORS sections superseded: 17.431, 17.441.

QOMENT

Sections 62 A, through E. are based won CRS 17.431. The
last sentence was added to section 62 A. Section 62 F. is based
won ORS 17.441, changed to refer to trial by the court rather than
suit in equity.

RULE 63
JUDGMENT NOTWITHSTANDING THE VERDICT

A. Grounds. When a motion for a directed verdict which
should have been granted has been refused and a verdict is
rendered against the applicant, the court mry, on motion, render .
a judgment notwithstanding the verdict, or set aside any judgment
which may have been entered and render another judgment, as the
case may require.

B. Reserving ruling on directed verdict motion.

case where, ir the opinion of the court, a motion for a directed
verdict ought to be granted, it may nevertheless, at the request
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of the adverse party, submit the case to the jury with leave to
the moving party to move for judgment in such party's favor if
the verdict is otherwise than as would have been directed.

C. Altermative motion for new trial. A motion in the

alternative for a new trial may be joined with a motion for judg-
ment notwithstanding the verdict, and uless so joined shall, in
the event that a motion for judgment rotwithstanding the wverdict
is filed, be deemed waived. When both motions are filed, the
mtion for judgment notwithstanding the wverdict shall have
precedence over the motion for a new trial, and if granted the
court shall, nevertheless, rule on the motion for a new trial
and assign such reasons therefor as would apply had the motion
for judgment notwithstanding the wverdict been denied, and shall
make and file an order in accordance with said ruling,

D. Time for motion and ruling. A motion for judgment

fo 1ot Fhowy
motwithstanding the vedict shall be filed within ten (10) days

after the filing of the judgment sought to be set aside, or such
further time as the court may allow. The motion shall be heard
and determined by the cowrt within 55 days of the time of the
‘;lev;}'of the judgment, and not thereafter, and if not so heard
and determined within said time, the motion shall conclusively
be deemed denied.

E. Duties of the clerk. The clerk shall, on the date

an order made pursuant to this rule is entered or on the date

a motion is deemed denied pursuant to section D. of this
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RULE 6%~

NEW TRIALS

A. New trial defined.

A new trial is a re-examindtion of an issue
of fact in the same court after judgment}

B. Jury trial; grounds for new trial.

A former judgment may be
set aside and a new trial granted in an action where there has been a

trial by jury on the motion of the party aggrieved for any of the following

causes materially affecting the substantial rights of such party:

B.(1) Irregularity in the proceedings of the court, jury or
adverse party, or any order of the court, or abuse of discretion, by

which such party was prevented from having a fair trial.
| B.(2) Misconduct of the jury or prevailing party.

B.(3) Accident or surprise which ordinary prudence could not have
guarded against.

B.(4) Newly discovered evidence, material for the party making the

application, which he could not with reasonable diligence have discovered
and produced at the trial.

B.(5) Excessive damages, appearing to have been given under the
influence of passion or prejudice.

B.(6) Insufficiency of the evidence to justify the verdict or

other decision, or that it is against law.

B.(7) Error in law occurring at the trial and objected to by the
party making the application.

;\ C. New trial in case tried without a jury. In an action tried

_-l_without a jury, a former judgment may be set aside and a new trial granted

on motion of the party aggrieved on any grounds set forth in subsections

(1), (2), (3), (4) or (7) of section B. of this Rule where applicable.

On
a motion for a new trial in an action tried without a jury, the court may
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open the judgment if one has been entered, take additional testimony, amend
findings of fact and conclusions of law or make new findings and conclu-
sions, and direct the entry of a new judgment.

D. Specification of grounds of motion; when motion must be on affidavits.

In all cases of motion for a new Atrial, the grounds thereof shall be plainly
specified, and no cause of new trial not so stated shall be considered or
regarded by the court. When the motion is made for a cause mentioned in
subsections (1) to (4) of section F. of this Rule, it shall be upon affidavit,

setting forth the facts upon which the motion is based.

E. When counteraffidavits are allowed; affidavits as to hewly dis-

covered evidence; former proceedings considered. If the motion is supported

by affidavits, counteraffidavits may be offered by the advérse party. If the
cause is newly discovered evidence, the affidavits of any witness or witnesses
showing what their testimony will be, shall be produced, or good reasons shown for
their nonproduction. In the consideration of any motion for a new trial, ref-
erence may bg had to any proceedings in the case, prior to the verdict or

other decision sought to be set aside.

F. Time of motion; counteraffidavits; hearing and determination.

A motion to set aside a judgment and for a new trial, with the affidavits, if
any, in support thereof, shall be filed within 10 days after |the filing of
the judgment sought to be set aside, or such further time as the court

may allow. When the adverse party is entitled to oppose the motion by
counteraffidavits, he shall file the same within 10 days after the filing of

the motion, or such further time as the court may allow. The motion shall
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be heard and determined by the court within 55 days from the time of the
entry of judgment, and not thereaftef, and if not so heard and determined
within said time, the motion shall conclusively be deemed denied.

G. New trial on court's own motion; review. If a new trial is

granted by the court on its own motion, the order shall so state and shall
be made within 30 days after the filing of the judgment. Such order shall
contain a statement setting forth fully the grounds upon which the order

was made, which statement shall be a part of the record in the case.

’)ﬁ titur and additur. When a finding is made that the only

7
:?55’/1 /Cﬂe ial is the inadequacy or excessiveness of the verdict, the
/
court /’. deny n foy new trial on conditon that within 10 days the
non//gving paykt conseﬁ‘i'L iting to théden of judgment-of an amount

e judge tb be the lowestor highest amolnt respectively which the

evidence will support.

COMMENT:
/ 12/605.

B. This is ©RS 17.610 with the language changed as submitted in
the prior lgw”- equity revisions. The grounds for new trial are unchanged
but "gmd excepted to'" is changed to '"'objected to" in ground (7).

C.~ This is the modified versiory of 17.435 previously submitted to
the Council as part of the law - equity revisions. The last sentence
comes from Federal Rule 59 A1a).

D. This is ORS 17.620.

E. 1s is-ORS 17.625.

F. This is ORS 17.615.

G. This is ORS X7-6307 The last sentence of Ihat statute, however,

=

will have ta-femain as a stat

elates to appellate procedure.
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RULE 64
NEW TRIALS

A. New trial defined. A new trial is a re-examination of an

issue of fact in the same court after judgment.

B. Jury trial; grounds for new trial. A former judgment may

be set aside and a new trial granted in an action where there has been
a trial by jury on the motion of the party aggrieved for any of the
following causes materially affecting the substantial rights of such
party:

B.(1) Irregularity in the proceedings of the court, jury or
adverse party, or any order of the court, or abuse of discretion, by
which such party was prevented from having fair trial.

B.(2) Misconduct of the jury or prevailing party.

B.(3) Accident or surprise which ordinary prudence could not
have guarded against. .

B.(4) HNewly discovered evidence, material for the party making
the application, which he could not with reasonable diligence have
discovered and produced at the trial.

B.(5) Excessive damages, appearing to have been given under the
influence of passion or prejudice.

B. (6) insufficiency of the evidence to justify the verdict or
other decision, or that it is against law.

B.(7) Error in law occurring at the trial and objected to by

the party meking the application.

C. Wew trial in case tried without a jury. In an action tried
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without a jury, a former judgment may be set aside and a new trial
granted on motion of the party aggrieved on any grounds set forth

in : g #r=k section B. of this rule
where applicable. On a motion for a new trial in an action tried
without a jury, the court may open the judgment if one has been
entered, take additional testimony, amend findings of fact and con-
clusions of law or make new findings and conclusions, and direct
the entry of a Qudgment.

D. Specification of grounds of motion; when motion must be

on affidavits. In all cases of motion for a new trial, the grounds

thereof shall be plainly specified, and no cause of new trial not
so stated shall be considered or regarded by the court. When the

B motion is made for a cause nmentioned in subsections (1) to (4) of
section ¥. of this rule, it shall be upon affidavit, setting forth
the facts upon which the motion is based. |

E. When cowmteraffidavits are allowed; affidavits as to newly

discovered evidence; former proceedings considered. If the motion is

supported by affidavits, counteraffidavits may be offered by the ad-
verse party. If the cause is newly discovered evidence, the affidavits
of any witness or witnesses showing what their testimony will be, shall
be produced, or good reasons shown for their nonproduction. In the
consideration of any motion for a new trial, reference may be had to
any proceedings in the case, prior to the verdict or other decision
sought to be set aside. _ 7

F. Time of motion; counteraffidavits; hearing and c@t‘l/@mn
A motion to set aside a judgment and for a new trial, with the affida-

vits, if any, in support thereof, shall be filed within 10 days after
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the filing of the judgment sought to be set aside, or such further
time as the court may allow, When the adverse party is entitled

to oppose the motion by counteraffidavits, he shall file the same
within 10 days after the filing of the motion, or such further
time as the ocourt may allow. The motion shall be heard and deter-
mined by d’le cort within 35 days from the time of the entry of

the judgment, and not thereafter, and if not so heard and determined
within said time, the motion shall conclusively be deemed denied.

G. Wew trial on court's own motion; review. If a new trial

is granted by the court on its own motion, the order shall so state -
and shall be made within 30 days afer the filing of the judgment.
Such order shall pontéﬁn a statement setting forth fully the
grounds upoﬁ which the order was made, which statement shall be a

part of the record in the case.

BACKGROUND HOTE

ORS sections superseded: ORS 17.435, 17.605, 17.610, 17.615,
17.620, 17.625, 17.630.

CaMENT

This rule is based upon existing ORS sections. Section C. is
based on 17.435, but the language is mpdified to refer to a case
tried without a jury rather than a suit in equity, and the last
sentence is new. The last sentence of ORS 17.630 is not included-
and will remain as a statute as it relates to appellate procedure.

173



s

rule, whichever is earlier, mail a copy bf the order and notice
of the date of entry of the order or denial of the motion to each
party who is mot in default for failure to appear. The clerk
also shall meke a note in the docket of the mmiling,

F. Motdon for rew trial after judement notwithstanding the

werdict. The party whose wverdict has been set aside on motion for

-judgment notwithstanding the verdict may serve a motion for a new

trial pursuant to Rule 64 ot later than 10 days after entry of the
judgment notwithstanding the wverdict.
RACKGROUND NOTE

ORS section superseded: 18.140 and 46.155

(OMMENT

Rule 63 is based wpon ORS 18.140. The reference to failure
to state a cause of action in a pleading as a ground for judgment
OV was eliminated as umecessary and inconsistent with the
pleading rules. Section 63 F. is based upon Federal Rule 50
©(@.

RULE o4

NEW TRTALS

A, New trial defined. A new trial is a re-examination

of an issue of fact in the same court after judgment.

B. Juwry trial; grounds for new trial. A former judgment

may be set aside and a new trial granted in an action or proceed-
ing where there has been a trial by jury on the motion of the
party aggrieved for any of the following causes materially affecting
the substantial rights of such party:

B.(1) Irregularity in the proceedings of the court, jury
or adverse party, or any order of the court, or abuse of discretion,
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A

by which such party was prevented from having fair trial.

B.(2) Misconduct of the jury or prevailing party.

B.(3) Accident or surprise which ordinary prudence could
not have guarded against.

B.(4) TNewly discovered evidence, material for the party
making the application, which such party could not with reasonable
diligence have discovered and produced at the trial.

N

§
B.®@) Insufficiency of the evidence to justify the wverdict or
other decision, or that it is against law. _
) : s Qplcertt
B. Error in law occurring at the trial and ebjected
to by the party msking the application.

C. New trial in case tried without a jury. In an action

or proceeding tried without a jury, a former judgment may be set
aside and a new trial granted on motion of the party aggrieved
on any grounds set forth in section B. of this rule where
applicable. On a motion for a new trial in an action tried
without a jury, the court may open the judgment if one has been
entered, take additional testimony, amend findings of fact and
conclusions of law or make new findings and conclusions, and
direct the entry of a new judgment.

D. Specification of grounds of motion; when motion must be

o affidavits, In all cases of motion for a new trial, the

grounds thereof shall be plainly specified, and mo cause of new
trial not so stated shall be considered or regarded by the court.
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When the motion is made for a cause mentioned in subsections (1) to
(4) of section B. of this rule, it shall be wpon affidavit,

setting forth the facts upon which the motion is based. If the
cause is newly discovered evidence, the affidavits of any witness

or witnesses showing what their testimony will be, shall be produced,
or good reasons shown for their nonproduction.

E. When counteraffidavits are allowed; former proceedings

considered. If the motion is supported by affidavits, counteraffi-
davits may be offered by the adverse party. In the consideration of
any motion for a new trial, reference may be had to any proceedings in
the case, prior to the wverdict or otner decision sought to be set
aside.

F. Time of motion; counteraffidavits; hearing and determina-

ton. A motion to set aside a judgment and for a new trial, with
the affidavits, if any, in support thereof, shall be filed Qﬁ%gﬁézz;'f%‘<”
10 days after the filing of the judgment sought to be set aside,
or such further time as the court may allow. When the adverse
party is entitled to oppose the motion by counteraffidavits, such
party shall file the same within 10 days after the filing of the
motion, or such firther time as the court may allow. The motion
shall be heard and determined by the court within 55 days from
the time of the @r‘é%? of the judgment, and not thereafter, and
if not so heard and determined within said time, the motion
shall conclusively be deemed denied.
G. New trial on court's own motion; review., If a new

. s
[V ie Tk

trial is granted by the court on its own metien, the order shall
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so state and shall be made within 30 days afer the filing of the
judgment. Such order shall contain a statement setting forth
fully the grounds won which the order was made, which statement
shall be a part of the record in the case.

BACKGROUND NOTE

ORS sections erseded: ORS 17.435, 17.605, 17.610,
17.615,717.620, 17.5%, 17.630 , 46,155,

COMMENT

This rule is based won existing ORS sections. Section 64 C.
is based on 17.435, but the language is mpdified to refer to a
case tried without a jury rather than a suit in equity, and the
last sentence is new. The last sentence of ORS 17.630 is not
included and will remain as a statute as it relates to appellate
procedure.
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OTHER ORS SECTIONS AFFECTED

The Council will also promulgate and recommend changes
- in other rules and statutes appearing in sections of the Oregon
Revised Statutes, to conform definitions, procedures and cross
references to these new rules. o)
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PROPOSED OREGON RULES OF CIVIL PROCEDURE

Tentative Draft

September 15, 1978

Final action on the adoption or modification of the pro-
posed rules, numbered 1 to 64, will be taken by the Council on
Court Procedures at a meeting on Saturday, December 2, 1978,
at 9:30 a.m. in Judge Dale's Courtroom in the Multnomah County
Courthouse, Portland, Oregon.

The Council solicits comments and suggestions relating
to these proposed rules. Written comments may be sent to the
Executive Director, University of Oregon, School of Law, Eugene,
Oregon 97403. The Council will receive oral statements relating
to the rules at a public hearing on Friday, November 3, 1978,
comnencing at 9:30 a.m. in the County Commissioners Meeting Room,
(Room 602), Multnomah County Courthouse, Portland, Oregon.
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